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BEFORE THEIR LORDSHIPS

;{‘f’*:ﬁ'l‘:-i'l‘m'[- ;:'I“Yﬂmw” WUSTICE, COURT OF APPEAL
ii:'u-?;m H I Amm::m - 'WSTICE, COURT OF APPEAL
_ | IUSTICE, COURT OF APPEAL

CA/IL/122/2M21
BETWEEN:

o KWAI{A STATE GOVE RNMENT
2. GOVERNOR OF KwaARa STATI APPELLANTS
3. ATTORNEY GENERAL O KWARA STATI

AND

THE INCORPORATED TRUSTEES OF
ELITES NETWORK FOR SUSTAINABLE

DEVELOPMENT (ENETSUD) == RESPONDENT

JUDGMENT
(DELIVERED BY KENNETH IKECHUKWU AMADI, JCA)
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The appeal herein Is against the Judgment of the Kwara State Hiah ( o urt.

sitting at llorin, (Herein after referred to as the trial court) delivered on 8"
day -Df' October, 2021 by Hon. Justice H. A. Gegele, in Sut No.

KWS/117/2021.

TIED 1RUE COPY |
ML122/32001 CER“:—*DQ]- APPRAL Page 11
E..l"-\.u'|l_'vr~.|'- 41 ml‘..'-.

Fata b O [‘J e Exq,

\"s'ﬂ";\ L L.n_[’r‘a q;-iﬂ'{ (& Y
-’@‘D 26(512




lid questions, the Applicant prays the

15 be ia =Y, =
3 0 Tound at pages 2 to 3 of the record of
] c r Lt
el ¥ ) il supported by an affidavit of 8
i \ Uy one Aliyu Moshood the Deputy Director ( Project
ICKINC of i -"‘i-.'-'-‘!i':-r-f-"li attached l'|' =iy '| o s | 3
whihil . v o EREREd ARErewIthy IS an annexure marked as
! P LS 4.1 o ol H‘ c . y i e e r "
‘ 'PPorted by a written address. The

respondent also filed a furthea: SFfidavit dabar {
. =+ THEU @ further affidavit dated 21% June. 2021 and
LN adaress in support of the onginating summons, Upon the receipt

of the originating procaceec 4 2 ;
originating processes in this matter, the respondents/appellants filed

objection to the hearing of the suit, The

notce of |_‘!|--_|i|'|~|i;~,|;“-.r.
written address dated

espondent/Applicant at the trial court also filed a
2021 against the notice of prefiminary abjection. See pages 49-

st June,

54 of the record of appeal.

f 5

The respondents/appellants also filed their counter affidavit o©
paragraphs dated 15/6/2021 deposed to by one Sulaiman Jamilu the
litigation clerk in the chambers of the 3rd respondent, supported by a
written address against the originating summons. They also filed a further
counter affidavit dated 26/7/2021 against the originating summon.

The parties adopted all their processes, and the trial court adjourned for
ruling and judgment on the substantive matter. In its ruling the trial court
found that the preliminary objection lacks merit and it is accordingly
dismissed. On the substantive matter the trial court granted all the reliefs

sought by the applicant/respondent.
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| ' with the c3led o TP "

jan "1 Judgment of the trial Court, the Appellants whio
n l'."”l_' 2 iz = e d ] f - b= 2 b 14
UENLs at the trial Court filed thelr notice of appeal dated

are i resool

t way ol [)l.'l‘.Ll_—'l 203 -
tooer, 2021, atice Af = :
The notice of appeal which appears on pages

19 130 :H,'I.'-|-'-'L;]--- 3 F = &
ecord of appeal contains 21 grounds of appeal
pe . Cil.

he record ; - :

.’1%1 12-:35?2, U:'nifjpfa.-r Was compiled and transmitted to the Court on
Cof AR GRS DRSS of argument were subsequently filed and
exchanged by the parties in accordance with the rules of Court )

On 27th October, 2021, the appeal was heard before the Court. Th
f\ppelramg Counsel adopted the Appellants brief of dargument as wel| ;15 th:‘
eply Brief Lo the respondents and urged the Court to allow the appeal,
While the Respondent's Counsel on his part adopted the Respondent’s brief
of argument and urged the Court to dismiss the appeal and upheld th-e

decision of the trial court.
The Appellants from their 21 grounds of appeal distilled five issues for
determination as follows:

Whether the learned trial judge rightly assumed jurisdiction to try the

case presented before it by the Respondent.
Whether the learned trial judge was right in relying on uncertified

2.
public documents, facts contained in Newspaper publication and
computer generated documents to enter judgment in favour of the

1.

Respondent.
Whether from the affidavit evidence before the trial court, the learned

3
trial judge was right to have held that, the specific allegation of

suspending/dissolving democratically elected Local Government
Council by the 2nd Appellant and replacing them with TIC was proved

by the Respondent
Whether the learned trial judge was right to have held that the

4.
provisions of Sections 18, 28 and 29(1)-(5) of the Kwara State Local
Government Law, are in conflict with the provisions of Sections 1(1),

7(1) and 15 (5) of the 1999 Constitution (as amended).
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trial court, tha learned

laimed in the case.
distitied for

art acoobtec
Bdr ICLDPLEC

appeal by thi

-.=-|.!-‘,.---.|‘IFIF'.i

Appellants contended that from the facts

ounsel for the
and evidence before this Honourable court, the Respondent failed to satisfy
the conditions for the lawer court to exercise its jurisdiction, and as such,
the jurisdiction so exercised by the trial court was an exercise in futility. He
referred the court to the case of Elabianjo v Dawody (2006) 48-49 Paras G-

P

[ S5

He submitted that the Affidavit in support of the Originating Summons is

akin to a statement of claim accompanying a writ of summons and it is the

only initiating process which the court needs to lopk into, to determing if it
matter before it. He cited in
Y

is clothed with jurisdiction to entertain the
support the case of Ajayr v Ayl & ORS. (2012) 8 SCM 1 @ 29-30
15/06/2021 when Lthe

Learned Senior Counsel argued that, as at
jurisdiction of the court was challenged on the competency of the suit filed
by the Respondent, the only process which the trial court is competent to

I by the Respondent on 16/3/2021. He

consider by law, is the processes filed
referred the court to pages 1-4 of the Record and the case of Kraftfoods
Holding frc v Alfied BiscuitsT Co. Ltd (2010) LPELR-4409 (CA).

He contended that, Locus Stand/in the instant case, is determinable from
the initiating processes comprising of the Originating Summons and
affidavit contained at pages 1-14 of the Record.

He maintained that a cursory examination of the processes filed on

16/3/2021, especially the affidavit in support of the originating summons at
pages 4-5 of the Record, will show that none of the paragraphs of the

affidavit, evidenced the legal capacity of the Respondent as a juristic

CERTIFED TRUE COPY|

person to initiate the action,




Bthe (ssue of juristic personality of a ( laimant before the Court s not @

to be left for conjecture or guess work of the parties anc the court,

B Respondent is under a legal duty to disclose her legal status from the

process, failure to do o will entitle the court 0 deciare e

ess incompetent and strike out the case,

He added further that, the failure of the Respondent to eslablish her legal

status in the initiating process constitute a feature in the case which
|'\|.'-"fo-,’,'|\|."5 the court from exear ising rs J:.ll'i"s'fll’-'l.!flil. He referred the court to

the cases of;

Ezenwaji v UNN (2018) ALL FWLR (Pt 933) 909 @ 941.

B-U (Nig,) Ltd v S.P.D.C Ltd (2016) ALL FWLR (PL.826) 398 @ 448,

Basico Motors Lid v Woermann-Line (2009)13NWLR (PL1157) 197,

FERN. v Edward (2021) 10 NWLR (Pt 1784)235 @ 297-248.

Learned Senior Counsel insisted that, by the Originating Summons and the
affidavit filed thereto, it is evident that the Respondent had failed to satisfy
the requirement of the law on its standing to sue. That a trial court cannot
go outside the originating processes to determine the issue of the locus
standi of the claimant or plaintiff. He referred the court o the Case of
Netung v Longkwang (2021) 8 NWLK (Pt 1779) 431 @ 487468 Faras D-A.

Counsel added that, the guestion as to the competence of a plaintiff to
institute an action is gathered from the facts averred in the statement of
claim and not from any evidence that is subsequently led as held by the
trial judge in its judgment. He referred the court to the case of Charles v

Governor Ondo State (2013) 2 NWLR (PL. 1 338) 294 @ 310-311, Paras. H-

A.

He maintained that the above judicial exercise of the trial court is an
affront to trite position of the law and contrary o the provisions of Order
11 Rules 19 of the Kwara State High Court (Civil Procedure) Rules, 2005.

e [CERTEDTRUECEPY




arned senior counsel argued that to worsen the situation, the learned

idae relied on Exhibit B1 an uncertified public document not attached

¥ { v, o A4 - E /- + Fad 7 ..
in affidavit, as well as the case of Babalola v 4.6 Federation (2018)

his decision that the Respondent has not disclosed

ELR-43808 to justify

i, as a legal entity entitled to sue, hence, assuming jurisdiction in

nat evidence before the trial

He maintained that Exhibit Bl is therefore,
court and inadmissible evidence under Section 90 (1) (c) of the Eviderice

At

ACt.

Counsel submitted with respect to the case af Babalols v A.G Federalion

(2018) LPELR-43808 (CA) relied upon by the learned trial judge, that, the
facts and the principle of law in the said case are clearly not the same and
at hand. He referred the court

therefore very distinguishable from the case

to the cases of;

."1p"l|.r"li Ir.": we 4‘:»"- I_T" "’q"'l- ijf}-?J!’_,:l # |'! a'lv'l|'|"'.1"_ R L.l[}l'f. I -;".."-‘_‘-'_-:' { iigl' Ef’jl:»l‘l fs’q.-‘y.

Samuel v Etubl (2011) LPELR-4200 (CA) Pp. 34 =395,

Counsel urged the Court to hold that the Respondent failed to establish
that it has the requisite juristic personality to maintain this sUIL,

Continuing, learned senior counsel argued further that, a careful look at
support shows that the

the originating summons and affidavit in
aims before the

Respondent failed to show her interest in anyway on the ¢l
court.

He submitted that although the Respondent tried albeit unsuccessfully o
hide under the cloak of public interest litigation, it remains evident by the
facts of this case that the Respondent failed to meet any such standard. He
maintained that, public interest litigation is not without required conditions
that ought to be met by persons S0 claiming. He referred the court to the
case of Centre for Oil Pollution Watch v NNPC (2019) 5 NWLR (Pt.) 518 @

597 s G e TRUE COPY
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spondent has falled to show any interest

e affidavit in support of Sl s
w support of the originating summons for which the trial

Wt could have assumed its furadic "
o ' 1Issumed its jurisdiction thereon. He urged the court to so

hold.

1a InsIstec i I'0Y e ] A —y -
He insisted, that from the | |,<_-.|1..|1{|. nt's affidavit evidence before the trial

3 t ran b coe Y e b
court, It can b 82N that there was absolul |r ||:_||.|l_|.'l'| o substantiate thie

t=aimae af H 3 e o e - H a
claims of the Respondent. The relaxation of the requirement of locus standi

remains only applicable to fundamental human rights cases. He urge d the

court to so hold and resolve this Issue against the Respondent,

Learned counsel for the respondent on his part submitted that, the

Respondent by affidavit evidence before the court had satisfied all the

necessary condition for the lower court to haye assumed jurisdiction. That

the Respondent being an Incorporated Trustees duly incorporated under
the Company and Allied matters Act with certificate of incorporation 15

qualified as a person in law and therefore conferred with legal personality

to sue and be sued.

That the Respondent by the affidavit evidence has shown both in the
affidavit and further affidavit in support of the Originating Summons that

the Respondent is an Incorporated Trustees duly registered under
Company and Allied Matters Act,

He contended that Further Affidavit becomes part and parcel of originating
processes and where a counter affidavit is filed against an affidavit in
support of an Originating Application as in this case and such Counter
affidavit raises new issues as in this case, further affidavit is inevitable,
thus; the only way the Applicant can respond is by filing Further affidavit to
ancwer the new issues raised in the Counter Affidavit. He referred the
court to the case of Ogedengbe Surajudeen Ola v University of Iorin &
20rs ORS (2014) 15 NWLR (PL. 1431)453 @ 459 H. 5-6.

Learned counsel argued that Affidavit and Further Affidavit in Originating

process which entails affidavit evidence, both affidavit in support and

CERTIFED TRUE COPY
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SUPPOrt of thy Application ay ynside
. =1 are considered as initiating
2 assertion ._

1 of the Appallants,

il t{"li”_'._i [l:\]| two

i OF more Affidavits if file
|tion are allowed if the =

N support of an
substantial justica,

Purpose is to achlava

C 2| add herein f

= nerein failed to show or state
SF_'F-‘L'“\-G'[‘.- CT'_': damage caused to them or injustice suffered by the filling
of Furthe: r\1l.‘L|C"|\'|t i itf‘Sj_&:'\|1F,rj o 1|-|E1 -""'l]}|3'f"'||c_'-|\t':_‘P counter affidawit ;

ed that the Appellants

On the appellants’

the court will ook at the initiating
to determine the jurisdiction of court. Learned
contended that the Originating Processes in this case are’ the
Qriginating Summons and the facts in suppaort of the Originating summons,
which are the Affidavit and Further Affidavit In SLl,':IjJD_ri' a5 contained in
pages 1-14 and 36-48 of the Record of Appeal not the Counter affidavit
and or the Preliminary objection itself. He urged the court to so hold.

processes

submission that,
not the defence

counsel

It is submitted further that the submission of the Appellants on the legal

personality of the Respondent is an attempt to place more credence on
technicalities over substantial justice.

On the submission of the Appellants in paragraph 5.10 of the Appellants
Brief that lower court judgment is an affront to Order 11 Rules 19 of the
Kwara State High Court Civil Procedure Rules, 2005, learned counsel
submitted that the Order 11 Rule 19, is not relevant to this case at hand
and such is quoted out of context by the Appellants,

He maintained that, assuming without conceding that filing further affidavit
runs foul of Order 11 Rule 19 of the Kwara State Civil Procedure Rules,
2005, then, such procedure is regarded as a mere irregularity which has
been cured by Order 4 Rule 1 the same Rule.

He submitted that, it is too elementary for the Appellants to know that in
affidavit evidence proceeding as in this case, exhibits are attached to
affidavits not written addresses. He referred the court to paragraph 5 of
the Further Affidavit on page 37 of the record of appeal.
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ACt,

the Incorporated T Ustese - ONCeNt organization s duly
WCBS of Companiae s

Mors o ) ~Umpanies and Allied Mattere

ore 50, the Appellante alsc i
in the So A —=diS0 Fecognize

LI ..l_'Ll._]l ,..\i__|,-'j|1: pll'-lcl'ﬂ' -. . = i

Jdram of the

Program Which wa

d same 35 Recna
dime as Respondent participated

‘.L 1 |'l-"‘. e |5 2] 1
Ppellant on the Invitation of the 2nd

.-’a;_-ppllgﬂn__ The

i s PR dS opensad ¢ Al re L
Organization, RENed to only registered Civil Society

He argued further that, whether & Bary i
not material to the al]hi;r'mr. ~ © Py IS a natural person or artificial is
) e SEHIALUOR of BHRCiBle iR this caca T ; s
calls for determinatiam ICIPIE N this case, The main issue that
OF determinatio o : = Man 1ssue that
'alion Is whether in an application or originating processe
: are required, any public doc AR
1eretn feade BA. o is WHEC, any public documents attache
thereto needs no Certification before the oA oA ents attached
=TS UE Court can rely on

whor Cle i
whnere affidavit evidence

same.

On whether the Respondent has shown

‘ any interest in its affidavit in
Support of the originating | :

- i summons. for which the trial court could have
eSSr.rrrj_ed Its jurisdiction. Learned counsel argued that, the Respondent has
by affidavit and further affidavit in support of Oz"—.girmtil;r; ::~I-1I1'|111G;1
established substantial nexus between herself and the r:.au%:;, ufl act:wj:w
concerning her rights and obligations.

He maintained that the reliefs of the Respondent before the lower court is
not only clear and substantial but also that public interest which the
Respondent was sought to protect had been infringed upon and grossly
violated by the Appellants.

He referred the court to the cases of:
Omonyahuy & 0rs v THE I G P & Ors. (2015) LPELR-25581 (CA);

Babalola v AGF (2018) LPELR-43808 (CA)
Centre for Oil Pollution Watch v N.N.P.C (2019) 5 NWLR (Pt. 1666) 518 @

537 H.30: ' CERTﬁED TRUE CUPﬂ
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:'I|I|'| nierest ik 1 4 1 ia
C iugation, the law is that pubii

governmental urganizations an sue to protect

=i= ae] g ey a3 ek e s o
k;}:lj:mln l {l:lt-- .;!I;.[,J.Ill-_l.l:_:l:t.lj-,l.lll:}fl:‘lll:i-llll an|' ':'.l[- ..l-f-“.-r| I'J_Ii:‘_-_iluu'u'!.-,n|~_|_. dfainst the
inauguration of Transit ifl-'!|,| .:‘.“ ,1“ .-..-I..__Ij.*lltn I| appaintment’ and

s : el dmpiementation Committees to oversee the
affairs .Of local governmeants in kwara state in violation of the clear and
“”“:I.ﬂbl.r]lJI-”"":' Provisions of the Constitution of Federal Republic of r-&if.|@:|'i;1..
l?]‘-}‘.}, (as ,-Ji'l'l!'_’l'H_‘_lF'-_lr_'l.‘:l_ That the violation of Constitution is an 1'_-;5ur_: that
affects the Respondent, its members and the general public at large.
Individual or Corporate body can institute an action where interpretation of

law is involved.

He added that the, ["-"'.'-l-"-lV.n‘H’ cannot close it eves for Kwara money and

Fher roce | . . F e . |
other resource to be channel toward illegality,

He urged the court te hold that the lower court rightly assumed jurisdiction
and resolve this issue dgainst the Appellants,

On the respondent’s contention that Further Affidavit becomes part and
parcel of originating processes the Appellants in their reply brief submitted
that this argument is @ misconception of the law. That the law on further
affidavits filed in response to a counter affidavit can never assume such

position. He referred the court to the cases of:

Anyanwu v Ogunewe & Ors. 2014 LPELR-22184 SC.

Ikpeazu v Ekeagbara & Ors 2015 LPELR-25004 CA.

Alimed v Ahmed 2013 NWLR (Pt 1377) 274 @ 331-332,
James v INEC & ORS 2015 LPELR-24494 SC.

On the Respondent’s argument on waiver, counsel submitted that a party
cannot waive, consent or acquiesce to conferring jurisdiction on a court, He
referred the court to the case of Migercare Dev. Co. Ltd v Adamawa Stale

Water Board 2008 3 NSCJ 28,
CERTFEDTRUECOPY| ...

CasIL122/202]




g it s not Uificient fo

a paintifl being a cartor:
porate or a defendant for

-!t |-||.:||||| |..|-,,| |
. U establish its juric [0 8 I
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= Mo Hame;, the
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i 2 proved excent it e |
VLRI 15 agmitted by th AR
- J 1% .=|_|r|‘_.:I1|__'| I;._i_ﬂjv_ He

referred the LI
e Ccourt e { &0 i
1 th Lase ol ,#_'.__:,' oo 5.4 Gengva ¥ Afribank Nig., 2,
. EIEVe greriy o Flc

2013 9 5CM 85 72017

(<UI3) ALL FWIER (P 702)1652
He insisted that th
I s Cl 1at .||'\- i
and th - : 2 respondanit failed to establish any nexus bebween it
Ang & cause of actls S 3 : : AU DELWEET
iCtion, Counsel urged this Hornourable Court to allow Hhis
appeal. SRS SRR CHOW SIS

RESOLUTION

I shall adopt the five is
- dClOp 2 live |ssues raicer ' - | hi
R € I5sues raised by counsel to the Appellants which
55Ue5 were adopted by the learned counsel for the Respondant
Whe ar | Ao i
L. Whether the learned trial judge rightly assumed jurisdiction to try the
case presented before it by the Respondent.

2. Whether the learned trial judge ‘was right in relying on uncertified
public documents, facts contained in Newspaper publication and
computer generated documents to enter judgment in favour of the
Respondent.

3. Whether from the affidavit evidence before the trial court, the learned

trial judge was right to have held that, the specific allegation of

suspending/dissolving democratically elected local Government

Council by the 2nd Appellant and replacing them with TIC was proved
by the Respondent
4. Whether the learned trial judge was right to have held that the
provisions of Sections 18, 28 and 29(1)-(5) of the Kwara State Local
Government Law, are in conflict with the provisions of Sections 1(1),
7(1) and 15 (5) of the 1999 Constitution (as amended).
Whether from the affidavit evidence before the trial court, the learned

trial court was right to have granted all the reliefs claimed in the case.

In respect of issue one; that is whether the learned trial judge rightly
assumed jurisdiction to try the case presented before it by the Respondent.

CAZIL 22202




arguments of the a
e e Al :| ...'.| ant =

SENA NS e are 1 & -

nere are that the Resnondant ie o

SRR VS NOT 8

gristic personality and that it

has no locis <k
j . 145 NO |ocus standi to SUE T this matees
It is trite that a non-juristi S
z - ] SUEC parson annaot eue

Acp O AR e T et AnNot sue ar be sued. This CH :
case of Akas v Manager (2001) 8 NWILR /D -LL sued. This Court in the
person in law as follawe: (P 715) 435 defined 3 juristic

e _1 s frr FIErG :
JUTISUIC DEFSON IS efther a natiral
BT el 5 ner a natural person in the sense o 3 Alimar bl
calladl QLSS capacitv o . * ! T DErg
incorporated f ,;L acity ar an entity created by the law which Includes a*
noorporaieq; bodv and croe - e YrGn Inciliaes an
Ay ana special artificial Deing created by legisiation and

=g Ll (I

vasted with the capar
T WIth the capacity to sue and be sued"
'S = & L s 2P )

5_,-,(._-_: Abis glf-‘_—hr-r_;. i
oia | et e 1 Ameaiba F1005) NI
ersiy v Anyaibe (1996) 3 NWLR (Pt 439).649, Okafor v

Agoh (1999) 3 NWLR (Pt 593)35

_|t E:l'_:lll-"“.' ¢ thoarafAar L - .
! ows therefore that no action can be brought by or against any parh

other than a natural persor e = Y
ral person except where such a party has been conferved

by a statute expressly or impliedly with a legal capacity.

s the cace i - ey Frye i !
Sr..L.. ,I"L case of Lion of Africa Insurance Co. Lid v Esan (1999) 8 NWLR
(Ft.6l4) 197 @ 201,
In this C-:-J.HL-'! the Respondent/Applicant deposed to in paragraph S of its
further affidavit in support of the originating summons Thus;
That I know as a fact that the applicant in this case is a registered civil
soclety organization in accordance with Company and Allied Matters, Act
recident in Kwara State. Copy of the certificate of incorporation of the
applicant is hereby attached and marked exhibit B1.

There is no evidence that the Appellants categorically denied any such fact
by their further counter affidavit against the originaling summons. It is
sattled law that where evidence which is admissible and relevant to the
fact in issue is not successfully contradicted/challenged or controverted
be accepted as proof of the facts that it seeks to
rican Cyanamid v. Vitality Pharm. Ltd [1991] 2 NWLR
na v. Nanna [2006] 3 NWLR (PL. g66) 1.

such evidence will
establish, see Ame
(pt. 171) 15 at 28 — 30 and Nan
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25 of the Respondent and

ration to-her as a body corporate,
Allled Matters Act (CAMA), is that the

et to sue and be sued

its corporate
10 C &S (2000) FWLR (pt.28) 2138,
2004) FWLR (PL.190) 14189,

name
Cpara. |

On the sSue af lociie ctasdl 4
On the issue of locus standl of the Respondent, the term locus standi
denotes the |

: 'egal capacity to institute an action or proceedings in a court of
law in respect of a p

Flicular issue or matter, The principle focuses an the

nterast of (P seaki - e
interest of the party seeking to get its complaint laid before the court in

L “'I ect of the subject matter. In Governor of Ekiti State & Ors v Hon. Kola
Fakives] & Anor (. 7 this Court defined “locus standi as the

anal rlabE arockbs - A G A - 1
legal right or; st g of a party to an action to ventilate his grievance(s)

) } =
9 LPELR-B35

before a court of law or tribunal without any impediment, inhibition and/or
restriction from any person or quarters,” Per Agube, 1.C.A; (P. 30, paras. A-

G) Locus standi and jurisdiction are Interwoven. If a party lacks the locus
standi to institute a case, then a court of law is divested A
itter, see Emesi v s, Vi f:l_'l_J_‘.‘_\ 12 NWLR (-‘l-;l".gj.-j,.]

) 20 WRN 1; A.-G., Ananibra State v, "1 f_%‘.,-ch-J" ( i'f?ﬂﬂ 11 NWLER
| 4: Admin./Exec, Estate, Abacha v. -Spiff (2088) 17 NWLR
ei1d: Ay v. Adebid (2012) _F 1 ,"'u" WLR | Pt._f 310) 137;

(o P&
Uwazuruonye v. Gov. Imo State (2013) 8 NWLR (Pt 1355) 28; Adebayo v.
PDP (2013) 17 NWILR (PL1382) 1;

It is not In dispute that, this case bothered on constitutional matter and/or
public interest litigation. Courts in Nigeria adopted the test of 'sufficient
interest’ in determining whether a party has the requisite locus standi to
~e an action in court in respect of a given subject matter, Even in

Comimd
constitution —;l law cases, the plaintiff must plead sufficient constitutional

interest to sustain anfj meet locus standi requirement.

In M.C.S. (Nig.) Lta. /Gte v. Adeokin Records (2007) ALL FWLR, 1624 at
8 pargs, G - A (SC); the term 'sufficient interest is a broad and

Ir.""l 7 Facs |
L3S = _‘ 234, gl a5,
that lacks a precise and legal peaning. It Is better determined

generic term

——




Circumstances of e moekle
; umstaing ofF th |'.'I| ticular case
ONe Wah =

Y or the other, the
y narties

Iri arriving
Ol sl b alers \ 1
Bk . ourt will be quided by the overall
in the litigation process

In the absence of enabling

IS court in Centre for Off Ballution Wate f [2(

1378) 556 at U‘-"r: ]a“ IIH,HTMHLEH? g J:INF? (2013] 15 NWLR (P
o ; age JCA relying on the Supreme Court's decision in
ioNlammed (2008) 16 NWLR (Pt 1112) I exposited on the

equirement of sufficient interest as the law, in these words: T g

Pam v p

oy - i Jis,
it s the ia

w that to have locus standi to sue, the plaintiff must

SHOW Sulficient interest in the suit or matter. One criterion of

sulficient interest is whether the party could have been joined
as a party in the suit. Another criterion is whether the party
Seexilg redress or remedy will suffer some injury or hardship
arising from the litigation. If the Judge is satisfied that he will
sa.sulfer. then he must be heard, as he is entitled to be heard.
A party who is in imminent danger of any conduct of the

adverse party has the locus standi fo commence action.

His Lordship, Agube JCA, further expressed his views on the factors that
are to be taken into consideration in constitutional matters that may
involve public interest litigation in Governor of EKiti State & Ors v Hon. Kola
Fakivesi & Anor(supra) thus:

"Thus the factors which should be taken into consideration in

the determination of locus standi generally and especially in

constitutional matters are:-

2 Whether the Applicant can show Some sincere concerm for
constitutional issues and that there has been substantial
default or abuse as in this case where the Respondgents
complained of the vioation of Section 105(1) of fe_‘?e‘ ?999.
Constitution and not whether his personal rights of

interests are involved.
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exercise of the J::? this case the constilutional issue of iL‘hc

— Y HIE fegisiative powere oF 1 State :

i, & - Pawers of the Ekiti State Hous)
2Mbly which tenure had allegedly expired, o

The like/y absence of

S ; any other challenger of
complained of. i er challenger of the act

Pfl-?fnﬁr’fS/‘r‘f{eSpnr;:;rj-ﬁ.ﬁ mw SRk T e £ 0 il
e dmﬂw.j tj?» It-'_-f’f:.F e,/a{'e an ex-Legislator and
d??!;h el respectively in Ekitl State who have
alenged the act of the defunct Assembly in the
absence of other challengers. -

= The nature of the breach of duty against which relief is
SOUght - in this case the alleged breach of section 105 of
the 1999 Constitution by the defunct Ekiti State House of
Assembly; and

6. The prominent role the Respondents as members of a
political party with thirteen legislators in the Ekiti State
House of Assembly ought to play in the screening of the
5th - 16th Appellants and the unnamed twelve Special
Advisers appointed by the 1st Appellant. Even then, the
submission by the Appellants that the 1st Respondent did
not sue in representative capacity of the Aclion Congress,
/s Hdiculous to the extremes since he has shown from his
affidavits that be is a member of that political party and
an ex-legisiator who /s now a senior citizen of Ekiti State
and can bring an action of that nature to defend the

Constitution and the rule of law.
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The quarre! of the Appellants
affidavit of the Respondent
document. It is their argument that being an uncestified public document it
Is inadmissible in law under section 105 of the E'-i lence Act 2011, There is
no dispute that only certified copies of public documents are admissible in
evidence in legal proceedings. See the cases of Shell Dev. Co. Ltd. v
Nwolu (1991) 3 NWLR (Pt.180) 496, and Jolayemi v Olao oye (1989) 10
NWLR (Pt.624) 600

s that exhibit B1 attached to the further
o

wer court is an uncertified public

—

4]

o

J that all documents attached to an affidavit
dence adduced by the deponent and is
deemed to be proper before the court to be used, once the court is satisfied
and it is credible. It is not possible to raise objection fo its Bd:"ﬁ'iss'lb';':airj oy
the respondent without running counter to Sections 85 and 87 of tne

Evidence Act 2011. See Cross-River State Property Investment Company

Limited v Enor Ibor Obongha (2000) 8 (NWLR Pt. 670) 751.

However, it is also not disput
forms part of the affidavit ev

Sections 85 & 87 of the Evidence Act, 2011 provide thus;
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IS 01 the contents of a document given by some person who

has himsels segfi jit."
Al i ity
TS,D- In the case of British American Tobacco Nig. Ltd v International

Court held that :

wpublic documents, exhibited as secondary copies in affidavit evidence,
cannaol, necessarily, be certified true copies, and that a document, exhibited
to an affidavit, is already an exhibit before the Court, being part of the

opi

affidavit evidence which a Court is entitled to look at, and use.
llorin East Local

See also the decision of this Court in the case of:
Government v Alhaji Woli Alasinrin & Anor. Unreported Appeal NO:
CA/IL/38/2001 judgment of which was delivered on 20/2/2011 wherein it
stated:

“I do not think the issue of certification of a secondary evidence
(photocopy) as in Exhibit C, can arise in this case, being one fraught on
affidavit evidence, and the Respondents not claiming to have obtained it
from the Appellant lawfully.. | have already held that the decument
attached to or exhibited with affidavit, forms pan of the evidence adduced
by the deponent and is deemed to be properly before the Court to f}elused.
o;me the Court is satisfied and it is credible. Being already an evidence
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In respect of the

counter affigavit d;ﬁ;;ﬁ':gla”"‘r‘ i
;,-J_;-..n-::-rs, sap Page 24 of the
further countar affi P
Local Governmen

= - = -
dissgn| ® Appellants in paragraph 3(i) of their
=S0lution of the slacted Loodl Giverrinie

FECDrd Th'-hrll";]” -_ 2 z 'HGH"‘II'I‘Ig_,[‘ﬂ

S8Vt eV dercsed tollALE s L RN Gle) ot tig

t Council “ 1o the fact that the 'suspension’ of

KWS/115/2019 and KWS@%@I;: the state was challenged in Sult No:

thiss Instead. 96 o K u_-DaQ Then in paragraph 3(g) they deposed

Government council’ 'oll were being managed by the DPM of the Local

ro i . : .

Gemocratically elact M the foregoing it is obvious that the sanctity of the

| &d Local Government councils was indeed viclated

N respect of the

section 7(e) of tt Secjnd complaint, it is very clear that the interpretation of

r‘!“ i 3 " '.

and 8816 1 ;1&99 Cpnsututmn (as amended) was the subject matter

Interpretation fn ‘OVErSy In the aforementioned 2 (two) cases. It is the
[= i o } - S ~ s ¥ i

equally i aD the same section 7(e) of the 1999 Constitution that is
n 11RO e 1 i = i " . .

to thi controversy in this case. Therefore, the two cases are applicable
case. This issue is equally resolved against the Appellants and in

favour of the Respondents.

rssua.e Ifour Is whether the learned trial judge was right to have held that the
provisions of Sections 18, 28 and 29(1)-(5) of the Kwara State Local
Government Law, are in conflict with the provisions of Sections 1(1Y, 7(1)
and 15 (5) of the 1999 Constitution (as amended).While issue five is;
whether from the affidavit evidence before the trial court, the learned trial
court 'was right to have granted all the reliefs claimed in the case. Both

issues will be treated together.

It is the contention of the learned counsel for the Appellants that the lower
court was wrong in holding that sections 18, 28 and 29(1) — (5) of the
Kwara State Local Government Law 2005 Cap K33 are in conflict with the
provisions of Sections 1(1), 7 (1) and 15(5) of the 1999 Constitution. | must
state clearly that the lower court did not so hold. The record is clear at
page 177 paragraphs 1 and 2. It is improper to input words or sentences to
judgments and order of a court when there was no such order, because a
party is not permitted to read into an order of Court what the order does
not, in fact, contain, see Kalu v. FRN (2014) 1 NWLR (Pt 1389) 379 at 544

and Onwuka v. Ediala (1989) 1 NWLR (Pt1.96) 182.
CA/IL/122/2021 Page | 19




guaranteed
e
System of democratically elected Local Government

Council s st
e . "
yStem. While the saig section 29(1) - (5) empowered the

Governor of
ok Kwara State to suspend’ the Chairman or Vice Chairman of
ca Government for misconduct.

T :
| | he.se ISSUes are resolved against the Appellants. In all, this appeal
IS lacking in merit. Itis hereby dismissed. No order as to costs.

Judgment is entered accordingly.

KENNETH IKECHUKWU AMADI (PH.D)
JUSTICE, COURT OF APPEAL
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1

The court in the case of FUT MINNA vs OKOLI (2011)
LPELR 90531 held defined the Meaning of "juristic person"
"This Court in the case of AKAS v. MANAGER (2001) 8 NWLR
(715) 436 at 444 had defined who a juristic person is in law, as

follows:-

"A juristic person is either a natural person in
the sense of a human being of the requisite
capacity or an entity created by the law which
includes an incorporated body and special
artificial being created by legislation and vested

with the capacity to sue and be sued"
See also: ABIA STATE UNIVERSITY v. ANYAIBE

(1996) 3 NWLR (439) 649. OKAFOR v. ASOH
(1999) 3 NWLR (593) 35."
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CUS to sue the Appellant for their
Local Government Chairmen and
court rightly held that section 29 of
Government Law Cap K33 2005 was

deputy Chairmen. The lower
the Kwara State Local

Cnnstitution.

For this and the more comprehensive reasoning in the lead
judgment I also find this appeal unmeritorious. It is hereby
dismissed. I affirm the judgment of the lower court.
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